
MATTER GF: S.S. S i lbe rh la t t ,  Tnc. v. East Ilarlan P i l o t  
S lock--Paynen t of Jutigren t 

U’c’EST: Secretary of Eoiising and Urban D e v e l o p n t  (HUD) 
provided building mrtgag? i m u r m c e  on two pro- 
jects unc2er authority of sect ion 236 of the National 
Hmsing A c t ,  12  U.S.C. 3 17152-1 (1976) .  I n  one 
case, the  Secretary agreed to  nake payments to 
p l a i n t i f f  ccnstruction contractcr i n  sett lement of 
lawsuit a f t e r  court  hcid ruled that the contractor  
had cause of action agair-ist the Secretary on L le  
theory of guantum m e r L i t .  I n  the scccnd case, s i T i -  
l a  paymnt \:as clirectee by e x r t  jIic‘,qxent. Thz 
p m x e n t  indefiq i t e  s p p r q r i  a t i on ,  estab 1 ished by 
31 U.S.C. 5 7245. is nc;t avail&le in either case. 
Tie pz,mient xgprc- r ia tmn xay k used to pay a 
judqixent or ccT.prmLse settle~ent only i f  no o”her 
full& are avai lable  fc.r that purpse .  The Spe- 
c i a l  Risk Ins!irmce FmC:, a revol ving fund created 
by 1 2  U.S.C. 5 17152-3 ( b ) ,  is asrai.lable for tht. 
payzmts *kc? contractors  for ccz-qletion of projects 
for whkh EED has provi5ed mortgap insurcmce ur&r 
sect ion 236. 

%e >as ar i sen  of whether the coaprwise s e t t l m e n t  i n  
S.S. Si1kerblat t r  Inc. v. F a s t  Harlem P i l o t  31cc%, e t  aL., arid the 
ju,dcr;.:--.nt i n  -~;E~~QTI. and Pomli, Ific. v. - 31xb St2.r Restmattcn ?xs- 
- ina t k v c l o ~ ~ n t  I- >‘und Cs.  , Lri-i., ar2 payAle frm tL,e pm,’inei;t Li- 
def in i t e  apprcpiati .cn eati~i;llshc-6 by 31 U.S.2, § 7243 cr frm furl& 
at-aiiable to  the Eqm3rLest  of H m s i r i g  and U r b a  Ikvelcrp.ent (EiUD) . 
Tne cpsst ion of +&e p r o p s  saurc2 of 5jnds f i r s t  arose when the  
S i l*mrh la t t  s e t t l emen t  v a s  s lhii t ted to this O f f i c e  for ce r t i f i ca -  
tiai f o r  payment under 31 U.S.C. 5 724a L? Ssptmber  19SG. 
tim, i n  view or‘ the substant ia l  lzgal issues invalved, w e  agreed 
to  certify Lhe s e t t i m e n t  f o r  payrnent mZer 31 U.S.C. § 724a arid 
H(.,Q agreed to r c k b u r s e  the appropriation i f  we later decide2 that 
it hzs riot availa~le. Subseqent ly ,  t3e judgxmt in Bronson, a case 
v c q  similar ta Si.lb&,latt - f  was subritted. 
was cst.e:i&,&i tc, c a v a  5ron;on, and we certified t h a t  judwent  for 
pCyXzi1t 02 ti2e s;i;r.e basis. 

At ‘chat 

Our a g r e z e n t  with hX9 



Since c e r t i f i c a t i o n  of the ----- Eror.s.on juc!gzc.nt, Hirn has fomal ly  suh i t t ed  
its v1m;s concerning the proper source of pqxrt, which we have f u l l y  consid- 
erec',. hold t h z t  t he  S p c i a l  Risk Insurance 
k lu - l a  i.;hich is avai lable  to the  Sacretxry, is the proper source of funds i n  
cases l ike  - S i l k r b l a t t  m d  Rronson. 

L'or the reasons sLTti3d bclox, 

Facts 

S i l k r b l a t t  was a s u i t  brouqht 
for imrk he had p e r f o m d  on the Ta 
HID had provided mortgage insurance 
sect ion 236 ( j )  of Lle IJational- Hous 

by a general contractor  seeking payment 
no T c a e r s  houshg pro jec t  i n  ?Jew York. 
for the projcct. under the author i ty  of 
ng Act, 12 U,S.C. 8 1715z-l( j )  (1976) .  

Construction of the projec t  was halted when the owner, East HarleT P i l o t  
Block,  defaulted on its mrtgage lorn p a p n t s .  
gaqe j.ilsurance bcnef i t s  fron HJD ard assiqned the  rr6rtqace proceeds to KuD. 

tlien entered i n t o  a a,-rement wiLh t h s  rrortsagors that it would becm.e 
~ r t g a g e e - i n - ~ s s e s s i o n  z:e w x l d  con tmc t  with a pr iva te  developer (Silber- 
b la t t )  for cmple t ion  of 't,? projects. Under t k e  aareewnt ,  tle mr tgaqor  
woul6 r q a i n  Wssessior. of the projects after the d e v e l o p r  cmple t ed  con- 
s t ruc t ion  and hL9 w u l d  res t ruc ture  ths m r t q a q e  to cure the defaul t .  

The lender collected its mort -  

The cont-ractor brought s u i t  aga ins t  the owner, t he  lender, a_r,d against 
HUD a s  insurer ,  seeking payrent for the work he Ferfomed on the project. 
United S ta t e s  District C o u r t  f o r  the Southern Cis t r ic t  of Xew York granted 
mtions for sw:xy j u d p e n t  in favor of the Szcrt.+ary a d  t2-s project mner, 
and di-missed the claim aqa ins t  the lender. 460 Z. Sup?. 593 (1978) .  Tie 
Court of Appeals for the Second C i rcu i t  reversed the crsr,ti.ng of s m r y  ju2g- 
ments i n  faior of t!is Secre+ary cmd the o-mer. G O 3  F. 22 28 (1379) .  The 
court found t l a t  HlJD had been enriched by the cont rac tor ' s  effcrts even thocc~4-1 
it technica l ly  was not +&e mmer of the project, The cour t  held t t a t  the cm- 
tractor was not  prohibited f r o m  seeking reLr;very frmi the Secretary on a theory 
of qyanturt Lm.xuit, ana it rem.nCied the case to Lh.3 district court .  

The 

After the Second C i rcu i t ' s  decision, the parties entered i n t o  a settlmerk 
agrement  ir: which HUD agreed to  pay approximately $4.16 m i l l i o n  to satisfy 
the claims of tlie general. contractor  and the  subccntractors f o r  the work done 
i n  cmple t ing  the  pro jec t ,  

The relevant  facts i n  Brcnson ;l?d Pqmli, Inc. v. Ehocli Star Restoration 
Housing E v e l o p e n t  Fund Co., Inc. arc very s i i i l x  t~ those i n  Silbernlatt. - 
Bronson was a s u i t  by c o n t r x t a r s  for es-wnscs incur=& i n  the construction 
of the  Enoch S t a r  Housing Project. 
of Rew York, i n  a TrRrlK)ranc'.i:n decis ian oated J u l y  1, 1950 (No. 77 C 4 4 ) ,  fol-  
lowed S i lSe rb la t t  a id  ordersd judgment entered aga ins t  the Secretary i n  tlie 
m u n t  of $750,000. 

"he District Cmrt for the Fasterr. District- 
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Dismssicn m d  Conci.micn 

HUD provided nortgagc insurance f o r  ti12 Taino Tcwers aid t h e  L O c h  
S t a r  &xsing Projects  in f u r t h e r a x e  of the prqram esL3blished uxkr 12 
U.S.C. 2 1715z- l ( j ) .  
ance prwyrm f o r  ml t i f a n i l y  r en ta l  and c m ~ . r r a t i v c  hmsir,q p m j z c t s  f o r  
loT,.:er-inccye, e lder ly  or handicapped fLm.il.ies. Conyress e s t a b l i s h d  'Che 
Special Risk Insuraxe Fund a s  a revolving fund to f inarce the p r q r m  as 
well as other Federal hodsing prqrzns.  

31 U.S.C. 2 724a establ ishes  a pemamnt  indef in i te  appropriation t o  
pay judgments aqainst the United S h t e s  qenerally. 
5 724a expressly provides t h a t  the pemw~ent  a p p r c p i a t i m  is only avail- 
able to pay juc'cp.eats "not otherwise provid2d for .  '' 
permanent approp ia t ion  may n a t  be used i f  anether appropriaticn or fund 
is l ega l ly  a v a i l a l e  to pay the juclqm-it i n  cpzstion. 

conduct a "bainess-type" progrm, e~p~wers tI ie agericy to "sue and be sued" 
w i t h  respct to -that progam, and crcztes a rzvclving or o t h r  spc ia l  fund 
to finance the prcqrm, then jucigx-k-s a r i s ing  from the opsration of the  pro- 
gran (as o2wsed to juiQnents which are c m m  ta a l l  acjencies such as tort 
or d i s c r i i i m t i o n  j u d q m t s )  should be paid by the agency from prqraq fm-ds. 
Such juc?gmnts are view& s i i l y  c7s "necessary expenses" of the  p r q r a n  i o r  
which prcqrm fands arc available. See, for exxTle, our letter to the  
Mministrator of thc Sxall a'-' d ~ i n c s s  Zi&-ninistration, 3-189443, A L ~ L I S ~  4, 
1980. 
be discussed latzr, WE S i l b e r b G  am< -_ Bim?S3.? _-.- hol&~gs were bas& e x p l i c i t l y  
on the existxnce of fur& under 3 D ' s  coiitrol or ctiscretian. 

Exit subsection authorizes a Federal mrtgage  ii-sur- 

Flaever, 31 U.S.C. 

Accordingly, the 

It has long bEen our view that iihen Cmgress authorizes an agency a 

I n  t h i s  sense, p a y n m t  is "otherwise provided for ."  I n  f ac t ,  a s  w i l l  

The Special Risk Insurance Fund created by 12 U.S.C. 5 1715z-3(b) is 
available for juCqents  like S i l b s r b l a t t  an6 3ronson; tkerefore, the  pemment  
appropiiation nay not  be used. 

r'3e have twice found khat HE? Insuraiice F'md money m y  be used to pay pro- 
ject construction costs. I n  54 C m p .  Gen. 1061 (1975) ,  we held that I3JD's  
insurance funds--&the Special Risk Insurance LFu.nd or the General Irsurance Elmd 
(12 U.S.C. § 1735e) ,  depending on Lhe sect ion under which tile particular pro- 
ject was insured--were avai lable  f o r  the puqmse of rmki?g repa i rs  to aulti- 
family projects  after the  END-insured mrtqac;es had gone i n t o  defaul t  m-d 
subsequently k c n  assiqed t o  the S e c r e t a n .  
request of HUD's Office of General Camsel which urqed t3at we allov such ex- 
penditures. l?e based our conclusion u p n  the last sentence of 1.2 U.S.C. 
!3 1713(k) which Governs the Secretary 's  r i gh t s  as assignee of an insured 
mrtgage.  I t  provides: 

We issucd the decision a t  the 
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"Pending such ampis i t i o n  by volunta~7 cor?5-eyance or by 
foreclosure, the Secretary i a  authorized, with respect to 
any ,mr'ipge assi5xed to  hi^ ui&r tl-E provsions of sk- 
sect ion (y) of t h i s  sect ion,  to cx-crcise a l l  the riqh'cs 
of a rrartgagee under such mortcpgt?, inclLS?.r,y the r i q h t  t o  
sell such mrtTaqe, and to take such act ion and a6v;cnce such 
sws as rzy be necessary to pr..seme aid pro tec t  tlie l i e n  of 
such rrortqagc. " 

Ke held that the provision did not. require that the  Secretaly be conteATlat i rq  
foreclosure when he rakes repa i r  eqxx%iiturcs froii the Ewid. 
the  Secretary could mike the expenditures until the defaul t  was cured cIr unt2.1 
HbD acquire4 t i t l e ,  provided that o m  event or the other  occurred FiiLhin a 
reasorable the after th? expirat ion of 1 year fmm the defaul t .  

Ne concluded chat 

I n  Auqust 1979, during the mursc of our audit work, v:e had occasiop to 
consider i n fo r ra l ly  whether our decision a t  54 Carp. Gen. 1061 and the provi- 
sions of the 'I.iationa1 Hmsing A c t  allowed the Szcre'caLy to expend insurance 
funds to c q l e t e  ( i n  aCi&ticn 'a r e p i r )  a pro jec t  a f t e r  tiis inortqagors de- 
faul ted ard the mo,*qaqe was assigned. T.k foux3 t'iiat szveral  subseckions of 
12 U.S.C. 5 1?13 authorized such ex--ndi+ures.  

We noted t h a t  12 U.S.C. § 1713(y) reccqnizes t h a t  the fund is avai lable  to 

It states that in aclditior? 
pzy pro jec t  ccTL?letion costs. 
benef i t s  to +he or iq ina l  zortqagee a f t e r  a default. 
to "Lhe aiinmt of m r t g a g s  mney eq?ni?eci, the ,mrtcpqee is e n t i t l e d  to reir?;l;urs?- 
-rent from the fuxd for taxes, p r o p r t y  insurance and for reasonable expnses 
f o r  the  ccrrpletion of the p m p r t y .  
our Cnrslnity m-C Zconcziic Develo?mnt Div i s im (B-1.71630-0.l~!., August' 22 , 
1979) ,  concluded: 

The subsection qovenls "&e payment of insurance 

A memrar;CX.m frcn our General Counsel to 

"'?bus, t h i s  p rov i s im recqnizes t h a t  the r igh t s  of a mrtqaqec 
include the r i g h t  to construct,  improve, or repa i r  the mrtgaged 
pranises.  Siqnificmtly, these expenses are e,xpressly rebburs- 
&le f r m .  tlie General Insurance Fund,. Cons-,.?quently, the Secre- 
tary's r iqh t s  as lnortqagee uder sect ion 1713(1() should also 
include these rights and the necessary expnd i tu re s  should be 
charqeablc to the General Insurance &Fund." 

The a v a i l a b i l i t y  of the insurance funds for the types of payments involved in 
S i lbe rb la t t  a id  Bronson is a loqical application of o u r  previous conclusions. 

Z3D argues t h a t  the legislatixre h is tory  of ?3b. L. Xo. 87-187, 75 Stat. 415 
(1961) indicates that the appropriation rase by 31 U.S.C. § 724a was intencie6 t o  
be tA-e sourre of p p e n t  i n  cases s m h  as S i l l x r b l a t t  m.d Bi-cnson. 
87-187 anended section 724a by a d i n g  t h a t  cmprori-ise settleTents, in adei t ion -Q 

final judqmnts,  could be p . i d  frm. the judqrent fuxd. 
fram the Pepsrbxent of J u s t i c e  which reccrmended the avenchent (reprinted in 

Public L35.i 

HCD r e f e r s  to a letter 
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c-9611 U.S. CODE cmc,. 
letter as s t a t ing  tha t  the p q s c  c.2 the amndzent was to prevent delay i n  the 
p a m n t  of ccnpmnise sct t lc ients  v2rich is camcd by the agency conce!.Td having 
to interpret its arlthorizing zmc aF?ropriations I.eqislation to deternine if i.t 
h s  fm& available. 
E.ilkrb1at-t -- if t:e had not a q w d  t o  prmeed v ; i . t h  p a p e n t  &Id then settle the 
question as to the propsr source of fimds. 
f m d s  are n3 t  available for co?prol.nis:c settlsc2i1ts i f  "time-consming" legis- 
la t ive  inteLTretation is required. 

m. IE;~S, pq. 2 4 3 9 ) .  HUD interpets the Departvent's 

HiiD p i n t s  O G ~  tkAt there muld  have h e n  such a delay i n  

FJD's view is, i n  e f f ec t ,  tha t  aqency 

we &saf;re. ~n emT,ination of the origin of the judwent fund indicates 
otherwise. 
a prson who had a j u d p e n t  against the United States cmld be paid 0 1 1 1 ~  if 
Congress appropriated fi;?% st?ecifically fo r  the payment of his judgmnt. 
gress vielied Ynis Seth& of F y i n g  judcpents as unsatisfactory because it resulted 
i n  p r s o n s  I % ~ D  had a r i q h t  to  Governrent fun2s having to b i a i t  an un&ly lonq 
tire to receive t he i r  zonq  an0 because it resulted i n  unnezessary akninistrative 
expnse  ima interest costs ice to the tielay. 
priations B i l l ,  1957, &fore Subcemittees of the House Cormittee on Appropriations, 
84th  Cong., 2d Sess., pt. 2 a t  883 (1956) .  ) 

Prior to the enachent  of the s t a t u t e  which created the judpen t  fund, 

Con- 

(Ea r ings  on Supplexental Appm 

Accordingly, Congress es t jo l i skd  a p e r e n t  indefini te  appropriztion which 
allowed fo r  thz im.ediatz p q z n t  of jud-gcn"ls. 
provided. that :here mother agxopr ia t icn  or fund was available to pay the judg- 
xent,  the appropriation wx1d Rot be used. The reason for Lhis is that i t w m l d  
not be necessary to provise fo r  the imwr2iatn paymnt of a judgment for wkich 
funds were already available. 

However, in so doing, Conqress 

The phrase "mt othaxise provided for" shoxld be in tcpre ted  in light of 
the coiiqessional p u r p s e  for creating the juciyent fund. 
be necessary to 20 sme st i tu tory  ic terpretat ion to determine i f  a partic;llar 
appropriation is  avail&le ts pay a judpen t  or cmpxmise settleT.ent c b s  m t  
preclude use of that apprqr ia t icn .  V:e nave, on a ilurber of occasio,ns, inter-  
preted stztutcxy schenes to  find khat t"le pzy.wnt of a ju2cpent was "oL%eiwi.se 
provicied for." 
October 22, 1974. 

31 U.S.C. § 724a (Pub. L. ?io. 87-187, supra) was intended to serve a very nar- 
row purpose. When 31 U.S.C. 8 724a was f i r s t  enacted in 1956, it applied only 
to judglTtenc& and not to cwpmise se t t lmen t s .  
otherwise provicied for, juclqents c m l d  ke paid pra .p t ly  while c a ~ r m i s e  
settlements continued to rquir? specif ic  congressional appmpriat ims . 
avoid what m y  viewed 3.s an inconqrui.ty, it became m m n  i n  the 1 s t ~  1950's 
to reduce c q r o m i s e  s e t t l c e n t s  to coment juc?grents, fo r  the sole p r p o s e  of 
tdkinq advmtaqe of the p m p t  paynent. rr.echanism of section 724a. 
amendmsnt. cure5 t4his s i t m t i o n  by raking the ?udg-,ent appropriation avai 1aMe 
f o r  cmpromise scttlemmts to the ssqe extent t h a t  it was already available for  
judgments i n  si,n.ilar cases. 
settlements of State and foreign a r t s ,  not relevant h x e . )  

The f a c t  tht it rsicjnt 

56 Cornp. ,&I. 615 (1977);  52 Cozp. Gen. 175 (1972) : B-129072, 

I n  addition, the 1961 m n h e n t  which ad&d "cmi?mise settlments" to 

Thus, as to si t m t i o n s  r x 3  

"0 

The 1961 

(It also sdded cer ta in  judgwnts and c q m i s e  
The "delay" 
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referred to throuThout Lle l eg i s l a t ive  h is tory  of 31 U.S.C. 5 724a and suljse- 
quent m,endmnts zzms  delay i i l  ob+&ini:-r? spx5.fj.c appropriations, riot delay 
i n  a.nal.yzing and constn1ir.g s t a t u t e s  to cictcrmino Y-E proper swrce of funds. 

HUD also contends that thz  SpZcia1 &Ask Insursmx Fund is re re ly  "sj~.il.ar 
to an insurance reserve mintzinecl a t  a su f f i c i en t  lcvel to s a t i s f y  claims 
against: insurance pol ic ies  as  they vaturc? a t  m ac t -a r ia l ly  predictable ratz." 
HUD argues that the l eg i s l a t ive  his"tcry of 12  U.S.C. 5 17152-303) wnich estab- 
l i shes  the Fund class not indicate that Conqrcss coxtarplated ussng it f o r  
broader purpses such as the payments i n  '&e Si lbcrb laz t  and Brcnson cases. 

Our examination of the l eg i s l a t ive  history indicates  othemise. Conqress 
passed sect ion 1715~-3 creat ing the SEcial  R i s k  Insurance Funcl as  p a r t  of the  
Housing and U r b a u  kve lopnent  A c t  of 1963, which a2223 a new sect ion 238 to 
the  National Y o u s i x  A c t .  (Pub. L. Ro. 90-448, sect ion 104(a),  82 S t a t .  437, 
Aug. I, 1968.) The W i n g  Currency C a n i t t e e  o f  the  House of Representa- 
t i ves ,  i n  its report on the b i l l  later enxrred as Rblic Taw 30-448, explained 
the sect ion creat ing the fmd as follows: 

"SPECIAIl R I S K  C G L m Y a  E%EQ 

"Section 103 of the b i l l  ~ ~ u l d  establish, thmuqh a new 
sect ion 238 of the National Housing Act, a 'Spc-cia1 Risk  Insur- 
ance Fund, I which would not  be intrnced to be ac tua r i a l ly  solad 
and out  of ~~+h ich  clair?s would Se paid OII mrtqaqes insurc?d under 
t he  new sect ions 235--ho:r~~~,,n~rship assis tance (proposed by sec. 
101 of tlie b i l l )  ; 236--a:-,ista;ce for ren ta l  ard cooprative hous- 
ing (proposed by sec. 201 of &&,e bil i )  ; 237--credit assistmce 
(prapsed by sec. 1G2 of the bill) : as \jell cis those megaces 
insured pursu i r t  to the x t k r i t y  con'ain&. i:i t he  c , ,nnd-x ts  t3 
sect ion 223--pr;;perties i n  older , declining ur5an areas (prqmsed 
by sec. 103 of tix b i l l )  xi6 sect ion 233--ci,e~-elcpent of ilmi tech- 
nolcqies for loder income hoJsing ( p r o p s &  hy sec. 108 of the b i l l ) .  

"The fun3 would be estabLished v;ith a $5 million advance from 
the general insurmce  fund, which !add be repayable a t  such the 
and a t  such i n t e r e s t  rates as the Secrztary of Mx) demed appro- 
priate. Since these program cannot be espct~6 to be operated on 
an ac tua r i a l ly  sound basis i f  the insurance prerzim charqe is to be 
set a t  a reasomble level ,  appropriations to the f u i i  would be au- 
thorized to cover any losses sustaimt!  by the fmd i n  carryi.ng out 
the mortgage insurance ob1.igations of these programs. 
losses, as uscd i n  this provision, is the sa?e as present ly  appears 
in a similar authori ty  under section. 221 (f) of the Sational Housing 
A c t .  I n  both instances,  it is  intended that Llc Secretary he able 
to obtain appropriations to cover ant ic ipated or projected losses as 
we11 as ac tua l  losses, i n  order t o  provide a 6 q a t e  operating funds 
during the long prj.od required to l iqu ida te  properties. 

The term, 
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"Insurance henef its vmuld q-cnerally be similar to +lase 
authorized for mrt.qaqes i.risured ~rc!cr sec-ticp 221 of the 2;ational 
Housing A c t .  
d e b m h r e s  and could be i n  a?? amount cq-1~11 t o  the mpaid  prj.nciFal 
balance of the loan p lus  any accrued i n t e r e s t  sr?.ci any advaces mad2 
by the m,-tgagee :viith anpr ,xa l  of t he  Secretary a id  un&r the provi- 
s ions  of the mr tqage ,  where permitted i n  the regulations prescribed 
by the Secretary. 
charqes i n  conxc t ion  with the covered prcqrms Viould be u q p x i t e d  
i n  the new fuqd. Acbinist.rz.ti-ve exe.r..ses - ig coAmection - vi*: *.use 
prqrms and c x ~ n s c s  i rxur rea  with rcs-zct 
charqai tc~ tit-13 f.md." - 
i n  U.S. CY)DE cO:.:G. AD. KTXS, 2873, 2885). (Enphasis added.) 

Pqments on c l a i m  t ~ ~ ~ l c !  he Fade either i n  cash or 

Incam scch as i n s u r m c e  prcr;iIx-s and senrice 

&'Lz~lts tmild 5e 
132.. iiep. Xo. 1585, 90th C ~ i q . ,  r es r in ted  

I n  view of the  atmve-cpoted lanTage  ard l eg i s l a t ive  history, while 
HJD's contenti-on t h a t  the fund is "similar to an insixmce reserve .maintained 
a t  a s u f f i c i e n t  level to s a t i s f y  c l a i m  a p i n s t  insurmce p l i c i e s  t s  they 
rrature a t  an ac tua r i a l ly  prcdic"&Le rate" 
it does not  e x l u s i v e l y  def ine the linits of the fund's ava i l ab i l i t y .  

be tixe for the rcst part, 

Finally, 9UD cmtends that  the f a c t  that Congress saw f i t  to baive 
sovereign i-ty for HUD by aukhorizing the Secretary to sue and be sued 
i n  connectioi? wit\ the sect ion 235 prcgrm dozs not, i n  and of i t s e l f ,  man 
that any j g 6 p e n t s  against  the Secretary are not t o  be s a t i s f i e d  f m  the 
judgment fund. 
t i r e l y  d i f f e ren t  m t t e r  fmi appropriating the mney to pay jiidp1"nt.s and 
s e t t l m n t s  of such su i t s . "  

IiLD notes that "zllowing s u i t s  against  an aqerioy is a: en- 

This  is an i ssue  tile S i l k r b l a t t  s_rd Brmson c o u r t s  adckessed. 
the Supreic Court's quidance i n  F.K.A. v. h r r ,  309 U.S. 242 (1940) ,  the 
S i l l x r b l a t t  court  stated: 

Following 

"For a claix to be aga ins t  the secretary, aiid therefore  
within the scope of the 'sue and be sued' clause, as opposed 
to a s u i t  a q a i r s t  the United States, any judqment €or plain- 
t i f f  must he oxt of fun& i n  the control of the Secretary as 
d i s t inwished  f m n  general Treasury funds. 
This r q u i r e x e n t  is s a t i s f i e d  i f  the judgnent could be paid 
ou t  of funds appropriated w d e r  the  :Jabom1 Housinu A c t  and 
i n  the control  or subject to the discre t ion  of the Secretaiy, 
* * *" 608 F.2d at 3 6 .  

[Citation onitted.1 

The Bronson cour t  followed S i lk rb la t t ,  hol:i.h,a as follows: 
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"nir? Si lberblat t  cmrt also held that a judgment 
against  the Secrc&&ry could lyr? p i a  out cf 'funds appro- 
priated uxkr the ;;ationaL E:=iisinq Act and i n  the ccntrol 
or suhject tc the discre t icn  of the Secretary.' * * * E&- 
cause there are funds in the contxol of the S-cretary which 
arc avai lable  to pay ths judqzent i n  the present case, the 
Court geed n o t  consider whether it has the posger to en te r  a 
judq,ent  i n  the &smce of sx;i funds." Z.D.:;.Y., KO. 77 C 
4 4 ,  men .  op. a t  5-6 ( Ju ly  1, 1980) .  

Fie are-aware that the Ilinth Circuit has taken a differait v im.  
tIarcus Garvcy ,Sqmge, Inc. v. isinstOn i3umett Construeticn Cg., 595 F. 
2d 1126 ( 9 t h  C i r .  1979) .  
to be i n  accord wit!! Silhcrblatt, 
615 F. 2d 644 (5th Cir. 1980) ; T r 2 L ~ s - i 3 ~ v  i-:nqinc?rs & S u i l c k r s ,  Inc. v. 
H i l l s .  551 F. 2 3  370 (D.C. C i r .  1976) .  I&? agree wi"& t5e "r;7ajority view" 

Emever, the \.;eight of jud ic ia l  authori ty  seems 
- Industrial I?demi tyr  Inc. v. Landricu, 

- r  ~ 

as expressed in Silberblatt. 

In accor?,<mce i v i t h  the foregoin? , ws concluc?e that j u Q x n t s  and am- 
pronise se t t lc r r3nts  i n  cases a r i s ing  frm W's  various mrtqacje insurance 
program, inclucinq s i t m t i o m  like S i l b e r b k t t  and Bmnson, ars  pay&le 
frm the imu_rmce funds applicable to  those proc;ras, and not  frari the 
p e n a m n t  j u d q e n t  appropriation. 
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